BEFORE THE PUBLIC EMPLOYEE RELATTONS ROARD
OF THE STATE OF KANSAS

IN THE MATTER OF THE PEIITION %
FILED BY

American Federation of State, ! TPy _
County & Municipal Employees CASE NO. 75-UDC-2/3/4-1985
vs. '

Department of Corrections

R I

? ORDER D@C’em éélf

Comes now on this 54k day of -Nevember , 1985, the

above captioned matter for consideration by the Public Employee
kelaticns Beard. This matter comes before the Board as a
petition for unit determination and certificatiom and is filed
in acéordance with the provisions of K.8.A. 75-4321 et seq.,

the Kansas Public Employer Employee Relations Act.
APPEARANCES

PETITIONER - AFSCME, Appeared through Mr. Wayme K. Wianecki,
Executive Director and, Ms., Jan Fisher,
Attorney at Law.
RESPOMDENT - Kansas Department of Corrections, gbpeared through
- Mr. Charles E. Simmons, Chief Staff Counsel.

h PROCEEDINGS BEFORE THE BOARD

1. Petitions filed by petitioner on November 19, 1984.

2. Petitions submitted to respondent for answer on November 19,

1984,

3. Respondent's answer received by Department of Human Resources
P v P

on December 7, 1984.

4. Respondent's answer submitted to petitioner on December 10,

1984,

5. Pre-hearing conducted before Paul K. Dickhoff, Jr. on

March 11, 1985.
6. TFormal hearing scheduled for May 2, 1985, ©Notice sent to:
Petitioner - April 24, 1985

Respondent - April 24, 1985

75-UDC= =1985
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7. Formal hearing conducted before Jerry Powell on May 2, 1985.

8. Briefs received from the parties om:
Petitioner - September 16, 1985

Respondent - September 16, 1985

FINDINGS OF FACT

1. That the Department of Corrections is comprised of eleven

(11) facilities and institutions.

That there are in existence, Four (4) classifications of

corrections officers. (Respondent's Exhibit 3,T-76)

3. That class specifications have been formulated for the
four (4) classifications of corrections officers . (T-76)

4. That the same class specifications are utilized for all
corrections officers at all facilities and institutions
of the Department of Corrections. (T-77)

5. That certain classifications of Department of Correcticns
employees receive a pay differential at Kansas State
Penitentiary, Kansas Correctional Institution at Lansing,
Kansas Correctional-Vocational Training Center, State
Reception and Diagnostic Center, Ransas State Industrial
Reformifory, and the Honor Camps. (T-80,81)

6. That the Secretary of Corrections issues internal management
policies and procedures (IMPP's) which are applicable to
all agencies of the Department of Corrections. (T-81,91)

7. That each institution noxmally has authority to determine
what substitutions for the education and experience require-
ments, listed as minimum qualifications in correctional
officer positiom descriptions, will be allowed. (T-86,87)

8. That the IMPP's referenced in Finding of Fact #6 are issued
to establish broad departmental policy. (T-104)

9. That each separate institution issues general orders which

are subject to the approval of the Secretary of Corrections,

(T-105,141)
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10.

11.

12.

13.

14.

15,

ls,

17.

18.

19.

20.

That general orders establish institutional policy within
the confines of the IMFP's.. (T-105,142)

That each institution has the latitude to establish their
own shifts or hours of work. (T-120)

That all corrections officers mush complete the same
number of hours of training. (T-121)

That a portion of the training required of all correcti&ns
officer varies by institution according to the special
needs of the institution. (T-121, 97,98,140)

That institutional directors have the authority and are
encouraged to resolve grievances at their level. (T-92,140)
That general orders are applicable only to each individual
institution. (T-150)

That informational meetings were conducted by representa-
tives of AFSCME for employees of K.S5.P. (T-31)

That the informational meetings referenced in Findings of
Fact #16 were conducted pursuant to requests made by
employees of K.S.P. (T-31)

That the employees attending the informational meetings
referenced in Finding of Fact #16 expressed a desire for
representation. (T-32)

Thatmﬁetitioner has attempted to contact employees of the
Department of Corrections employed at institutions other
than K.5.P. (T-33,34) _

That petitioner detected no interest in crganizing or

representation amoung those employees referenced in

Finding of Faet #19. (T-34)
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. CONCLUSIONS OF LAW/DISCUSSION

The instant case comes befora the Public Employee Relations

Board on petition of the American Federation of Stare, County,

and Municipal Employees (AFSCME) Kansas Council 64. The petition

seeks to establisgh a separate unit of correctional officers at
Kansas State Penitentiary in amendment to a previously determined
statewide unit of ecorrectional officers as ordered by this board

in 1974. It should be noted that this Board has always enforced

the philosophy that the scope of no unit is set in concrete".

Labor relatioms is a field in which conditions change regularlty:.

What may have been an appropriate action in the past, may be

inappropriate today or may become inappropriate in the future.
The necessity to remain flexible and responsible to change is
the only course of action logically open to rhe Board. Change
solely for the sake of change, however, would be equally as in-
correct as a lack of flexibility. Each case must turn on its
own merits and particular circumstances. For that reason, the
actions of the Board, in determining any one unit as either

local or séatewide, do not serve as absolute precedents

which must be followed in subsequent cases.
In the consideration of questions regarding the deter-
mination gf an appropriate bargaining unit the Board must

utilize the guidelines established within R.5.A. 75-4327(e)

which states:

"Any group of publie employees considering
the formation of an employee organization
for formal recognition, any public employer
considering the recognition of an employee
organization on its own volition and the
board, in investigating questions at the
request of the parties as specified in this
section, shall take into consideration,
along with other relevant factors: (1)

The principle of efficient administrarion
of govermment; (2} the existence of a
community of interest amoung employees;

(3) the history and extent of employee
organization; (4) geographical location;:
(5) the effects of overfragmentation and
the splintering of a work organization;

(6) the provisions of K.S.A. 75-4325; and
(7) the recommendations of the parties
involved."
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The Board is of the opinion that no single factor may be assigned
any greater weilght than any other factor. Rather, the Board
believes that the unit determination questions must be viewed

. as a whole. Inmany cases not all of the enumerated factors will
have application. The evidence presented at the formal hearing
in this matter, likewise, addressed only those factors thought by
the parties to be germane.

Evidence presented shows that the Secretary of Corrections
has issued internal management pelicy and procedure (IMPP's)
documents which have application to all institutions within
the Department of Corrections. Those IMPP's, in many cases,
Pertain to issues defined by K.S.A. 75-4321 et seq. as "conditions
of employment™. Testimony at the hearing, however, characterized
those IMPP's as being broad and general. Of greater interest
to the examiner is the existence of the "general orders”.
Testimony indicates that the "general orders" are darfted at the
institutional level, are applicable only to the specific in-
stitution, and more clearly define how the IMPP's will be applied
at the particular institution. It can be argued that the general
orders are not effective unless and until they are approved
by the Secretary of Corrections. Certainly the examiner can
understand that the Secretary would not wish to approve a general
oEder which did not substantially comply with the general intent
of the IMPP's. It appears to the examiner, however, that the
Becretary.recognizes the need for flexible application of hisg
policiés, and further recognizes that the ingtitutional director
is the logical party to determine the extent to which each
policy should be tailored. In that regard, the examiner can
understand the diversity of the institutions relative to the pop-
ulations they serve and the various goals they seek to accomplish,
The examiner believes that the existence of the general orders and
the procedure utilized in the formulation and adoption of the

.general orders serves to further substantiate the fact that each

institution faces unique conditions which are best addressed at the

local level. As that fact is considered in regard to the establishment
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. of an appropriate ‘bargaining unit, the examiner does hot believe
that the conditions of employment of the employees in those
unique institutions could be adequately or appropriately
addressed in one comprehensive unit. If the concept of one
comprehensive unit were retained by the examiner, the emp loyexr
could be placed in the position of being unable to participate
in meet and confer pProceedings in "good faith". By way of
example, assume that the statewide concepts were retained.

VAssume further that the employees wished to meet and confer re-
garding something ag simple as wearing apparel. Assume
further that by management decision, statute or by acereditation
requirements, a particular fype of uniform was required at a
certain type of imstitution. In such a4 case, the emplover would
find himself unable to "exchange freely information, opinions,
and proposals to endeavor to reach agreement". In order to
meet other "needs", the employers position would necessarily
lack flexibility which is a key ingredient in "good faith"
bargaining. Similar examples could be drawn for virtually all
other conditions of employment and indicates to the examiner
that retention of the concept of an all encompassing unit
could severely restrict the meaningful exchange of ideas
sought by Ehe law. The establishment of z separate bar-
gaining unit at K.8.P. would provide the parties with the
ability to remain respongibe to the unique circumstances
at the individual institution and thereby fulfill their
legislative mandate to bargain in good faith.
Ancther factor which the Board is obliged to consider,
in questions of unit determination, is geographical loca;ion.
While the record is clear that the institutions within the
Department of Corrections are located throughout the state,
the examiner does not place great weight on that fact in this

case. The wide spread location of the institutions woulgd

- ) . - . .
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. normally tend to persuade the examiner toward separation
of the unit. If sheer geography were viewed by the examiner
as a critical issue in this case, however, institutidng:
with greatly different goals and purposes could coneeiveable
be grouped in cne unit. A prime case in point would be in
Topeka with KRDC, a work release center, a pre-release center,

Department of Corrections headquarters, and XCVTC ali

located in that city. The examiner does not believe that the

mere location of those facilities can in any way outway

the importance of recognizing the diverse purpese and function

of those institutions. 1In the existing 1977 statewide unit

determination order those institutions are all grouped as

one unit together with all other facilities of the Depart-

ment of Corrections. In light of the evidence presented

at the hearing, however, the examiner is not convinced

that the statewide concept is either workable or appro-

priate in the present.

The statute also directs the Board to consider the prin-
ciple of eéfficient administration of government. Respondent
is correct in his belief that the separation of the state-
wide unit could evolve to a stage where each institution
could chstitute a8 separate bargaining unit. Certainly
such a condition could drastically increase the amount of
time, money, and effort required to engage in good faith
negotiations with each of those units. The examiner further
believes that those employees have the right to expect that
the bargaininé unit in which they are placed will be com-
prised in a mammer which allows it to be responsive to
the needs, concerns, and intereéts of those classifications

$o included. The exeminer does not believe that the rights the
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. legislature has seen fit to bestow upon the employees can
be so easily denied because of the potential for increased ex-
pense or effort inherent therein. If one were to rely on that
logic, argument could be advanced that there be only one
bargaining unit within each department or government, or that
all state employees be grouped in one comprehensive statewide
unit., It must be remembered that one of the primary purposes
of the statute is to develop a more harmonious and cooperative
relatlonshlp between public employees and public employers
through full and open communlcations. The larger the unit,
the less the ability to be responsive to more and more of the
concerns of the unit, Therefore, the establishment of large,
unresponsive units serves to impair full communication. As
stated earlier, the process of unir determination is not a
science which follows strict absolutes. Each set of circum-
stances must be viewed separately, weighed separately, and an -
objective determination made. Tn regard to the criteria of
efficiency of governmental operations the examiner believes
that the facts dictate the establishment of a separate appro-
priate unit at K.S.P.

A factor which relates to the efficieney of governmental
operationsNis stated as "the effects of overfragmentation and
the splintering of a work organization". The examiner is not
convinced that the establishment of a separate bargaining unit
at K.5.P. would overfragment or splinter the work organization.
It appears that quite the contrary is true. The amendment re-
quested by the petitioner seeks to extablish a bargaining unit
in accordance with the departmental lines drawm by the Depart-
ment of Corrections. The department seems to be saying that for
their purposes each institution Tequires its own general orders,
on site director, work schedules, training flexibility, and
procedures while for unit determination purpeses, the Depart-

ment of Corrections stands as one entity. As stated earlier,
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the difference demonstrated by the department in their organ-
izational structure,.lead the examiner toward the separation
of K.5.P. from the balance of the department as an appropriate
unit,

The statute lists the recommendations of the parties as
another factor to be considered in unit determination. Great
weight is givén to that factor in cases where the parties are
able to reach agreement on the scopé of a unit. In this case,
Bowever, there is a dispute between the parties and as might be
expected, testimony offered by each side serves to refute the
other. For that reason, the examiner is unable to place much,
if any, reliance on the evidence presented in that regard.

The examiner must also consider the histdry and extent of
employee organization. Once again, this factor may not be
viewed as controlling. Testimony at the hearing indicated that
K.5.P. was the only institution in which employee interests in
organizing had been strongly demonstrated. The examiner does
not believe, however, that a bargaining unit should be estab-
lished simpiy 4s a matter of convenience for g particularl
grolip of individuals. As has been explained previocusly, no
single factor standing alone can be assigned that great of a
welght butNﬁust be considered as a part of the whole. The
evidence presented in this regard tends to indicate the separation
Vof K.5.P. as a separate unit but will be considered only in
concert with all other relevant facts.

In summary, the Department of Corrections is comprised
of eleven (11) separate institutions and facilities under the
ultimate supervision of the Secretary of Corrections. Each
and every institution is governed by internal management policies
and procedures (IMPP's) issued by the Secretary of Corrections.
Institutional directors, however, are given considerable
flexibility in formuleting “general orders' which explain

how the IMPP's will be applied on the local level. The general
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orders in many cases dedl with issues, defined.as conditions

of employment by K.S.A. 75-4322(t), and by their very existance
help to establish a community of interest among the employees
of each institution. The facilities under the control of the
Secretary of Corrections serve varied populations, are
established with diverse goals (work releaase, pre-ralease,
vecational training, reception and diagnosis, honor camps,
etc.), and are geographically located throughout the state,
Currently only the employees of K.S.P. have demonstrated any
interest and/or activity toward organizing and the examiner has
not been persuaded that the separation of K.S.P. as a separate
unit would adversely affect the principle of efficient admin-
istration of govermment. Similarly, the examiner is not con-
vinced that the establishment of a bargaining unit along
previously established departmental lines, could in any way

be perceived as an overfragmentation or splintering of the
work organization.

Based upon the foregoing, the examiner finds that Kansas

. State Penltentlary meets the statutory criteria and should

‘be establlshed as a barpaining unit separate and apart from
the balance of the Department of Corrections.

N\
It is so recommended this 15th day of November, 1985,




The Hearing Examiner's report and recommendad findings are here-

by approved and adopted as a final order of the Board.

. IT IS SO ORDERED THIS sz DAY OF {%Czﬂé[ff 1985, BY THE

PUBLIC EMPLOYEE RELATIONS BOARD.

0//5‘56/1/7”

James J. Mangan, Chairman, PERB

APs=w T

Louisa A. Fletcher, Member, PERB

Lee Ruggles, Mem?ﬁFk\jERB

Art J. Veach, mber, PERB

‘ %/W

Robert L. Kennedy, Member, BERB

K < O
ber /V)/M/?/—}A/ ?f/v'czu
Cé}?‘?@;ﬂs F O m dade of Opder To
FI.LG ) .Uu;?z”eu O//Sé‘z,(/f’/wﬁ

G/O/A/faf\/.




BEFORE THE KANSAS PUBLIC EMPLOYEES RELATIONS BOARD

IN THE MATTER OF THE PETITION
OF AFSCME--KANSAS COUNCIL 64 FOR

UNIT DETERMINATION AND CERTIFICA~ CASE NO.

75-UDC-2/3/4-~1985
TION OF CERTAIN EMPLOYEES OF THE

KANSAS DEPARTMENT OF CORRECTIONS

DISSENTING QPINION

Comes now JAMES J. MANGAN, member of the above Board, and
respectfully dissents o the majority opinion entered in the above

matter on the 9th day of December, 1985.

FINDINGS OF FACT

1. That the Department of Corrections is comprised of eleven
(11) facilities and institutions,

2. That there are in existence four (4) classifications of
Corrections Officers; that specifications have been formulated for
each class; and that the same class specifications are utilized for
all Correction Officers at all facilities and institutions of the
Depariment of Corrections. (T-76 andrReSPDndent‘s Exhibit 3.)

3. Certain classes receive hazardous duty pay. The desig-
nated employees at all of the institutions receive this ray
differential with the exception of the Pre-Release Centers at Topeka
and Winfyield, and the Topeka Work Release Center does not have any
employees in these classes. (7-80-81.)

4, The Secretary of Corrections issues Internal Management
Policies and Procedures (IMPP'S) which are applicable to all agencies
of the Department of Corrections. They represent the policies that
the Secretary of Corrections has determined for the operation of the

Department and it is mandatory that they be followed. (T-81.) These




IMPP'S are not intended to reach down into every single element of

what is going on within an institution. They are intended to estab-
lish a broad policy. (T=-104.}

5. Each institution issues General Orders. A General Order
is an institutional policy issued by the Director of an institution.
It is necessary to get approval of the different departments that
will be impacted by it and, eventually, the Secretary's approval.

If the Secretary disapproves a General Ordex, it is not effective.
(T-104-105.) The procedure is that the Proposed General Order comes
from the institution. It would be reviewed by the legal staff and
personnel staff., They would provide their comments, and it then
goes to the Secretary of Corrections who makes a final decision.

The purpose of this is to avoid any conflict with one institution's
doing it ore way and another institutionts doing it the other.
(T-139.)

6. Employees of Kansas Stéte Penitentiary are not handled
any differently than the remainder of the employees in the Depart-
meﬁt of Coriections on salary structure, benefits, hiring procedures,
disciplinary rules, layoff procedures, employee grievance procgdures,
and the work-week. However, one institution could have different
shift afrangements than another. (T-119-120.)

7. Basic'training for Corrections Officers is two hundred
hours {200 hrs.) and eighty hours (80 hrs.) of annual training. The
institutions have to do the minimum. They can do more if the¥wish.
Training programs devised at each of the Training Centers are re-
viewed by the Department of Corrections Central Staff and they have
to be é%proved. (T-97, 98 & 140.)

8. There is an established procedure relative to employee
grievances. The first step is for the employee to take the griev-
ance to the employee's Director. If the employee is not satisfied,
he can appeal to the Deputy Secretary for Institutions. If he is
not satisfled with that response, it then goes to the Secretary of
Corrections who is the ultimate authority on it within thg Depart-
Ment on Grievances. (T-92, Respondent’s Exhibit #5 IMPP $02-115,

Employee Grievances.,) The Department recommends that the Director

-2-




of the institution solve as many grievances as he can. (T-140.)

9. General Orders are applicable only to the individual
institution after they are approved by the Secretary. (T-150.) The
review process relative to General Orders is intended to avoid con-
flict between institutions as heretofore stated. (T-139.) The
Secretary of Corrections has issued IMPP #02-118 on Employee Rules

©f Conduct and #02-120 on Employee Discipline which are applicable

tQ all institutions.

10. For a period of time prior to April, 1984, AFSCME received

a-number of calls from employees at Kansas State Penitentiary. (T-30.)
AFSCME proceeded to hand out informational leaflets in June, . 1984.

That effort continued through the remainder of the summer and into
early fall. A number of informational meetings were conducted for
the employees at Kansas State Penitentiary and culminated with filing
a petition with PERB. AFSCME had many meetings with the employees

at Kansas State Penitentiary. (T-31.) Meetings and discussion were
held with portions of each classification. The central issue at these
meetings was representation through the PEER Act. (7T-32.) At these
meetings the Reformatory at Hutchinson, the Honor Camps and the Pre-
Release Centers were discussed together with the advantages and dis-
advantages of a Statewide Unit versus a Kansas State Penitentiary
Unit. The response from these employees was that KSP was different
from the other ten (10) institutions in the types of duties and
responsibilities in seme cases, and definitely in the type of insti-
tution. {T-33.) AFSCME had not been contacted by employees from
any of the other instituticné. AFSCME attempted to make contact
with thet other units and found no interest expressed. (T-34.)
AFSCME handed out leaflets at KCIL, and held a general informational
meeting Simultaneouély with the effort at Kansas State Penitentiary.
No organizational attempt was made at any of the other institutions.
{T-38.)

1l. 1In the organizational meetings employees of Kansas State

Penitentiary expressed great concerns sbout prometional policies and
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who got the promotions and who didn't. There were also some con-

cerns about grievances not being adequately handled. The concern

was not that the procedures were different among the institutions
but that the implementation of these procedures was causing concern.
{T-39-40.) Health and safety were a concern because of the more

" viclent nature of some of the inmates, Staffing also created concern

in that these employees were of the opinion that the instituticn
needed more staffing. (T-43.) The biggest concern of the employees

involved in the meetings was that as Correction Officers they felt

they had no say in the determination of their employment and what
happened to them while they were employed there, and they felt that
they should have some effective input and be listened to by the
people who were in charge. ({T-48-49.)

12. Ransas State Penitentiary has a maximum security area
housing about one hundred inmates out of a total of nineteen hundred
inmates. (T-50, 538 & 59.) Al féur (4) classifications of Cor-
rection Officers have contact with maximum, medium and minimum

security., (T-51.)

STATEMENT OF LAW AND CONCLUSIONS

I.

It is axiomatic that the decisions of the Board must stay

within the confines of the PEER Act. The statutory key term in this

matter is "appropriate unit®. The Board's responsibility is to

investigate and, after a hearing, rule on the definition of the

appropriate unit in accordance with K.S.A. 75-4327 (e}, which states

that the Board shall take into consideration, along with other rele-

vant factors:

(1) The principle of efficient administration of government:
(2) The existence of a community of interest anong employees;
(3) The history and extent of employee organization:

(4) Geographical location:




(5) The effects of overfragmentation and the splintering
of a work organization:

i
(6) The provisions of K.S.A. 75-4325; angd
(7) The recommendations of the parties involved.
The primary duty and responsibility of Corrections Officers I and II
are in maintining security by supervising the movement, conduct,
work, discipline, recreation, and training of inmates. Corrections
Officers ¥II and IV require the supervision of subordinates and in-
mates, and require a higher level of skill or capability. However,
essentially, all four (4) clésses are involved in security. There-
fore, it follows that witheut doubt all Corrections Qfficers have
the same community of interests that cannot be separated. The train-
ing programs are basically the same. The fact that about one hundred
inmates out of ninetesen hundred at KSP have to be housed together
Oor handcuffed when moved is merely a part of the general term of
security. Granted, there are different types of security problems

as there are different abilities among Security Officers but the

problems are of the same general nature. It therefore follows that

if there is a community of interest among Correction Officers the
administration of government is more efficient to negotiate with the
entire group insofar as an appropriate unit is concerned. Otherwise,
Overfragmentatidn.andlthéfspiinterihg"of a work organization would
occur.

Finding of Fact Wo. 10 sets out the history and extent of
employee organization. If there have been prior attempts, the record
does not disclose such. The record shows that there was little or
no effort to organize the Corrections Officers in the other ten (10)
institutions and the effort that was made provoked no interest,

Geographically, the DOC is in Topeka. There are two (2)
institutions in Lansing, four (4) in Topeka, one (1) in Hutchinson,
one (1} in Eldorado, one {1} in Toronto, one (1) in Wichita and one

(1) in Winfield. These are all within the Eastern part of the State.




The geographical locations of these institutions and a single unit
of Corrections Officers, who have g community of interest, would
work well for the one {1) basic unit. Separation couid cause serious
effect upon the efficient administration of government.,
There is a question relative to Corrections Officers ITI and
IV being supervisory. If thisg isg true, it would decrease the number
of Corrections Officers in the KSP unit and make the unit even smaller.
The picture that I see from the record made in this matter is
that there were some seriocus persconal problems at KSP among personnel.
By virtue of these problems AFSCME was contacted. It is obvious that

there was no general interest in organization in the other institu-

tions relative to the Corrections Officers. Thereupon, the decision

was made to attempt to convinee this Board to form a separate unit at Ksp,

The evidence in Support of this Petition is so scanty that it is almost
non-existent. The formation of an appropriate unit can not and should
not be based upon local problems arising in one institution out of
many. The statute reguires a mucﬁ broader perspective. If this Board
sets a precedent of this kind based upon this type of evidence, it

will return to haunt it on many occasions. It is my thought that a
stronger attempt shoild be made to convince all classes of Corrections
Officers to recommend a single unit for all eleven (ll) institutions.
There is no doubt in my mind but that they should be in one (1} unit.
If this fails, then the grievances of the Corrections Officers at

K&p must be handled through the ordinary grievance procedure. If the
results are not satisfactory to the parties involved, then possibly
they should be referred to the Executive Branch of government or to

the Legislature. However, I reiterate that as the law is now written
and bas&d upon the evidence in this case a separate unit for KSP should

not be formed.

Respectfully submitted this 20th day of December, 1985,

C;ﬁfﬁés J. g@hgan, Member/fbf Board
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